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►  CB IC  i ns t ruc t s  t he  f i e l d  f o rma t i on  no t  t o  app l y  Sup reme
Cour t ’ s  Judgemen t  i n  case  o f  No r the rn  Ope ra t i ng  Sys tems
mechan i ca l l y  [ I ns t ruc t i on  No .  05 /2023 -GST da ted
December  13 ,  2023 ]

CB IC  has  i ns t ruc ted  t he  f i e l d  f o rma t i ons  t o  t ake  cons ide red
app roach  wh i l e  i s su ing  Show Cause  No t i ces  i n  r espec t  o f
secondmen t  o f  emp loyees  by  ove rseas  g roup  Compan ies  t o
Ind ian  f i rms  based  on  Hon ’b le  Sup reme  Cou r t  ( “SC” )
j udgemen t  i n  t he  case  o f  M /s  No r the rn  Ope ra t i ng  Sys tems
Pr i va te  L im i t ed  ( “NOS” ) .  V ide  t he  a fo resa id  I ns t ruc t i on ,
CB IC  has  exp la i ned  t ha t  i n  t he  case  o f  NOS,  t he  Sup reme
cou r t  t ook  no te  o f  va r i ous  f ac t s  o f  t he  case  i nc lud ing  t he
ag reemen t  w i t h  t he  ove rseas  g roup  Company  and  he ld  t ha t
t he  ac t i v i t y  o f  secondmen t  o f  emp loyees  by  ove rseas  g roup
Company  t o  NOS was  a  t axab le  se rv i ce  o f  “Manpower
supp l y ” l ev i ab le  unde r  Se rv i ce  Tax  l aws .  The  CB IC  a l so
c la r i f i ed  t ha t  t he  i ssue  o f  t axab i l i t y  on  secondmen t  o f
emp loyees  cou ld  a l so  a r i se  unde r  GST  l aws .
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Howeve r ,  i t  was  a l so  c l a r i f i ed  t ha t  t he re  cou ld  be  mu l t i p l e
t ypes  o f  a r rangemen t  re l a t i ng  t o  secondmen t  o f  emp loyees
and  the  t ax  imp l i ca t i on  i n  each  case  shou ld  be  de te rm ined
on l y  a f t e r  cons ide r i ng  t he  spec i f i c  na tu re  o f  t he  con t rac t  and
o the r  t e rms  and  cond i t i ons  a t t ached  to  i t .  Acco rd ing l y ,  t he
CBIC  i ns t ruc ted  t he  f i e l d  f o rma t i ons  no t  t o  app l y  t he
judgemen t  o f  Hon ’b le  SC  mechan i ca l l y  i n  a l l  cases  and
de te rm ine  t he  t axab i l i t y  unde r  GST  Laws  a f t e r  ca re fu l
cons ide ra t i on  o f  t he  f ac t s  and  c i r cums tances  o f  each  case .

Fu r the r ,  i n  r espec t  o f  i nvoca t i on  o f  ex tended  pe r i od  o f
l im i t a t i on  unde r  sec t i on  74 (1 )  o f  CGST Ac t ,  2017  by  t he  f i e l d
fo rma t i ons ,  t he  CB IC  c l a r i f i ed  t ha t  sec t i on  74 (1 )  can  be
invoked  on l y  i n  case  t he re  i s  f r aud  o r  w i l f u l  m i ss ta temen t  o r
supp ress ion  o f  f ac t s  t o  evade  tax  and  no t  f o r  mere l y  non -
paymen t  o f  GST .  Acco rd ing l y ,  t he  CB IC  i ns t ruc ted  t he  f i e l d
fo rma t i ons  t o  i s sue  SCN invok ing  Sec t i on  74 (1 )  o f  CGST Ac t ,
2017  on l y  i f  ma te r i a l  ev i dence  o f  f r aud ,  w i l f u l  m i ss ta temen t
o r  supp ress ion  o f  f ac t s  ex i s t s  t o  evade  paymen t  o f  t ax  and
a l so  t o  reco rd  such  ev idence  i n  t he  SCN.
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